STATE OF MICHIGAN

MACOMB COUNTY CIRCUIT COURT

KELLEY DENK,
Plaintiff,

vs. | © Case No. 2004-4281-NH

JEFFREY C. MARDEROSIAN D.D. S
and PROFESSIONAL ENDODONTICS
P.C., a Michigan professmnal corporation,

Defendants.
/

i o ~ OPINION AND ORDER:
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N lbefendant has filed a motion for Judgment notw1thstandmg the verdlct or alternatlvely,

for a new tnal

o ThlS matter anses from 1nJur1es sustamed by plamtlff when her dentlatf defendant
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different conclusions, however, the jury verdlct must stand szng 1 Czty of Detrozt 252 MlCh
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App 149, 158,; 651 NW2d 780: (200::) quotlng Mormellz v Provident Life and Acczdent Ins Co

2421 M1ch App 255 260- 261 617 NW2d 777 (2000) A trial court’s decision with regard to a

motlon for INOV is rev1ewed de novo Id ;

i . . i

A trial court’ s d'ecrs10n regardlng '‘a’ motion for new trial is reviewed for abuse of
l

dlscretlon Kelly v ‘Builders Square Inc, 465 MlCh 29, 34; 632 NW2d 912 (2001). A trial
X

court s determmatlon that the Verdlct was not agamst the great weight of the evidence is given

substantlal deference Campbell v Sullzns 257 MlCh App 179, 193; 667 NW2d 887 (2003). A

rev1ew1ng court _Wllltnotsubstltutei‘lts Judgrnent ~for that of the fact-finder unless the evidence
weiéhs $0 heavily‘ agairtst the verd-iet that it would gbe a miscarriage of justice to allow the verdict
to stand. Id. |

In support of the1r motlon defendants argue that plaintiff failed to satisfy her burden of

proof, since the testlmony of her. expert w1tness was inconsistent with the testimony of the sole
eyewitness to the 1nc1dent g1v1ng nse to thlS Imatter Next, defendants claim that they were

precluded from presentmg an alternatlve theory,of prox1mate cause due to 1ncon51stent rulings by

1nstruct10ns in this matter were improper and

s in the case. Finally, defendants allege that

‘répeatedly referring to proximate cause in his

i

closing anguments. :

H

o In response plamtlff clanns (that the testlmony of her expert w1tness was properly

‘rv.,t :
N I

1ntroduced Next plalntlff notes‘ "that thls Court s rulmgs regarding prox1mate cause were
‘ 1 L
‘t

cons1stent Spemﬁcally, p1a1nt1f

present ev1dence 1f any, suppo; ‘

cause of plalntlff‘ s: 1nJury Plalntlff clarms that defendants simply failed to produce any such

{s Lk i
i b4 i
I T i I
|I|wizl’ D ’ !




I SR e o
R i
i
|
i
|
N P
S i P
G : {
BN b |

evidence. Plaintiff next cla‘jli'f'msf tha"c,gfdejfen%cléf.ﬁtsl,;(lid not object to the jury instructions in this

matter, and claims that the1nstruct1ons were sub itantively proper. Finally, plaintiff argues that

deféhdafnts did not raise. any pqucti?mé: during the closing argument. Altematively, plaintiff
claiimsifhat there 1s no eyi(ience that aﬁy =comrﬁ,ents her attorney may have made indicate a
deli;berafte course of conduCtiwanantiﬁg judgment notwithstanding the verdict or a new trial.
First, the Court, disagrees Wit,h défcnda’nf,;’ assertion that plaintiff failed to sustain her
burden of proof. An e_xpért yvitn’es’s’ “opinion is objectionable where it is based on assumptions
that areinot in accord with fhe‘iestablishcd facfs;’f Badalamenti v William Beaumont Hospital —
Trdy, 237 Mich App 278,-286; 602 NW2d 854‘(2()01) (citation omitted). For example, “[t]his is
truei whfere an expert \%/imess’ ‘teStimony is inconsistent with the testimony of a witness who

peréonaily observed the eveptln question, and the expert is unable to reconcile his inconsistent

testimony other than ‘by“dispéra‘ging;,the witness’ pioWer of observation.” Id.

Defendants: mistakenly rely on deql&nienti to abrogate the testimony of plaintiff’s

expert witness. Unlike the expert in Badalamenti, plaintiff’s expert did not base his opinion on
o N E R -

assémpfigns whith 5 ! lished facts. Rather, plaintiff’s expert based his

[ ! “: : !
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opinion;on his ‘a el ‘:i nal, who had performed thousands of procedures
| et P
E . “I‘:w ‘ i o S I: . v“ ‘

using a ;ﬁeosonic?@’dévigzb,' ‘and who was therefore intimately familiar with the device’s operation.
i | . : : ;

'Fur:thcr,ythere we‘jre‘ino ‘a‘estaﬁlishcd facts” in the!_ca:se at bar which plaintiffs expert contradicted. -

: ‘ N R D . -, . .

The Court now:turns to! d’eféx;jc}larﬁits’; contention that this Court made inconsistent rulings

regarding proximate cause, thereby:
! o

precludlng them from presenting an alternative theory of this

it |

casé_. Prior to trial, pl_aftintiffﬁi@d line requesting the Court to preclude evidence

|
|
1
that defendants’ *neosonic deviée”f malfunctloned since defendants could not produce the device

at issue. The Coiirt denied this request, since: a‘plaintiff cannot use procedural rules as “a sword




to eviscerate a defense of one of the elements compnsmg plaintiff’s burden of proof.” Veltman v

Detroit Edison, 261 Mich App 685, 693;,683 NW2d 707 (2004). Therefore, the Court properly
reﬁtsed to grant plaintiff an irrebuttable adverse presumption based on the loss of material
evidence. Ward v Consolidated Rail Corp, 472 Mich 77; 693 NW2d 36_6 (2005).

However, the Court recognized that an adverse inference could be drawn from the lossrof
the device against defendants, since they were the spoliators of the evidence. Ldgalo v Allied
Corp, 233 Mich App 514, 520; 592 NW2d 786 (1999). This presumption shifted the burden of
producing evidence. regarding the malfunction of}' the missing neosonic device to defendants.
However, defendants failed to present - any evi]d_ence suggesting that the neosonic deviCe

malfunctioned in such a way that the handle burned plaintiff’s lip.! The Court therefore

determined that defendants failed to satisfy their burden of production which had shifted to them

as ‘spoliators of the'evidence. Since defendants had failed to carry their burden of establishing
their alternative theory of the case, the Court pro;i)erly granted plaintiff s motion for a directed

verdict on the affirmative defense of 'malfunction or defect.

Defendants lcontent1on that the Court granted a directed verdict on the issue of proximate

1
l

causje as well is 1ncorrect Immedlately followmg this Court’s delivery of the jury instructions,
the part1es acknowledged on the record “that in chambers we decided that the Court was going
to give the — proximate cause issue to .the jury.” This statement, placed on the record, clarified
the Court’s earlierstatements regarding proximate cause in connection with plaintiff’s motion for

a directed verdict. | Therefore contrary to defendants’ argument, the Court did not grant a

directed verdict as to prox1mate cause.’

! Defendants theory was that the-handle of the neosonic device burned plamnffs lip, thIe plamtlff argued that the
tip of the device burned her lip. : |
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. Next, the Court shall addr"ess defendants’ argument that the jury instructions were

imp:rOper and inconsistent with thé ¢0urt’s previous decisions. A party must object to proposed

|

jury' instructions on the record in: order to preserve the issue for appellate review. MCR

2. 516(C) and see, €.g., Janda v Ctty of Detroit, 175 Mich App 120, 127; 437 NW2d 326 (1989).

In the present case, the parties worked in conjunctlon with the Court in preparing the jury

instfructions. Defenda‘nts’

only: objection to the jury instructions concerned the Court’s

instfruction regarding res ipsa lot;fut‘:t(j)r. Therefore, defendants are precluded from arguing that

i v . . . .
the ]’Court failed to adequately instruct the jury concerning proximate cause at this time.

| Defendants’ :Objection to i;the Court’s
| |
substantlvely unavalhng An 1nstruct10n concerni

instruction concerning res ipsa loguitor is

ng res ipsa loquitor should not be given in “an

actlon of malpractlce where it is obv1ous that the professional care exercised in a procedure,

treatment or operatlon isnot a matter of common knowledge among laymen and it cannot be

1 H
¢';

sa1d that injury results: only where there has been

App 337, 346; 142 NW2d 486 (‘;51966). However,

grvlen if there i 1s expert testlmony that the i 1nJury

|

Jl‘

SJIZd 30. 05 and see. Jones v Porretta, 428 Mich

i ‘t

bar ‘plaintiff’s expert nwtness testlﬁed that an injury of the type suffered by plaintiff does not

normally occur :w1tho,ut neghgen_ce. - Therefore, t

substantlvely correct.

Lastly, the Court turns- tto ‘defendants

notwithstanding the ;{verdlct or! a:;’ new trail because of attorney misconduct.

negligence present.” Haase v DePree, 3 Mich

an instruction on res ipsa loquitor should be
N . .

does not ordinarily occur without negligence.

132, 157; 405 NW2d 863 (1987). In the case at

he Court’s instruction on res ipsa loquitor was

assertion that they are entitled to judgment

“A lawyer’s

cor'jnments'will, usually not be eapse for reversal unless they indicate a deliberate course of

conduct aimed at preventing a fair and impartial trial or where counsel’s remarks were such as to




deﬂect the jury’s attention from; the issues involved and had a controlhng 1nﬂuence on the

verdlct. Ellsworth v Hotel Corp 'of America, 236 Mich App 185, 191-192; 600 NW2d 129

(1999).

The Court believes that the comments made by plaintiff’s counsel concerning proximate -

|

cause during closing érgﬁments% did not suggest a deliberate course of conduct aimed at

undermining the fairness and imoafti'ality of the trial. Contrary to defendants’ contention, the

comments did not suggest that defehdants had the burden of proof. Rather, plaintiff’s attorney

specifically stated that “for plaintiffito carry . . . her burden of proof on the scales of justice, we

have to tip [them] ever, ever so slightly in our favor.” Defendants’ attorney’s objection was

directed at subsequent comments whrch in context, clearly alluded to defendants’ failure to

estabhsh their affirmative defense that the neosonic device had malfunctioned, causing the

handle to bum plaintiff’s lip. The Court had previ
because defendants had failed to Iproffer eviden
defense. As such, the Court does not believe
deflected the jury’s attention frorrr Ztl_ie issues inv.

verdict.

ously issued a directed verdict as to this issue
ce or testimony suppor’cing this affirmative
that plaintiff's attorney’s closing argument

olved, or had a controlling influence on the

For the reasons set. forth above defendants’ motion for judgment notwithstanding the

Verdlct Or a new tr1a1 1s DENIED. -Pursuant to MC

resolves the last pendlng claim nor. closes this case.

l l| }

IT IS SO ORDERED.

R 2.602(A)(3), this Opinion and Order neither

N TAM
IMB/kmv

DATED: June 30, 2006

S M. RIERNAT “Eitcuit Judge




CccC:

Barbara A. Patek, Attorne’y" at Law
| Ronald DeNardis, Attomey atLaw

Keith P. Felty, Attorney atEELéw
' Gary N. Felty, Attorney at Law




